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Calif omia Coastal Commission 
Declared Unconstitutional 
by Jonathan Meislin 
Staff Writer 
brought an action testing the Commission's constitutionality. Dean's 
Comer 
. . . . . . . . . . . . . 2 
!Editorials 
........... 4-5 
The appointment and functions of the California Coastal 
Commission were recently ruled unconstitutional. This was the 
basis of the Marine Forests Society's (MFS) suit against the 
Commission after it halted MFS's artificial reef building project 
with an order to cease and desist. According to MFS, the mere 
existence and the performance of the Commission's duties violates 
the California Constitution because the it performs acts relating to 
the judicial, executive, and legislative branches of the California 
government. Article III, § 3 of the California Constitution specifi-
cally prohibits any branch of the state's government from overlap-
ping the duties of any other branch. 
Given that the Commission's mission is to protect California's . 
coastline, there is some irony to the fact that it is being attacked by 
an environmental organization. In 1993, MFS was denied a permit 
authorizing an existing artificial reef made of tires and plastic milk 
jugs. MFS built the artificial reef as an experiment to develop a 
reconstructed marine habitat to replace reefs which had previously 
been destroyed. The Commission ordered MFS to cease and desist 
by removing the artificial reef after the Los Angeles Times had 
deemed the experiment a repetition of a past attempt "proving that 
rubber tires make ineffective artificial reefs." MFS responded by 
filing for a preliminary injunction. After the injunction failed, MFS 
It was over thirty years ago that the Commission was created by 
the California Legislature to protect California's coastlines from 
overdevelopment. The concern was that development was eating 
away at the coastlines. Since its creation, the Commission has 
restricted growth by enacting Costa! Act provisions (a legislative 
function), issuing development permits (an executive function), and 
carrying out cease_ and desist order hearings on violators (a judicial 
function). Although the Commission is a part of the executive 
branch, its performance of all three branches of government was 
held to be a direct violation of the Separation of Powers Clause of 
the California Constitution. The holding has been affirmed on 
appeal, although the Coastal Act itself remains intact. 
California courts have previously battled with this issue when 
dealing with other agencies. The courts have ruled that the quasi-
combination of the duties of the separate branches were inevitable 
with the increase in governmental complexity. Marine Forests 
Society goes against this trend. The court also took into account 
the fact t_hat Commission members are appointed and removed by 
same agency. The legislature can appoint eight members. The 
governor appoints the other four. This can result in politically 
motivated. decisions, for Commission members might feel com-
pelled to vote a certain way or face removal. 
Fast Food Ruled Not Inherently 
Dangerous 
by Damien Schiff 
Staff Writer 
A federal district judge for the Southern District of New York, in granting a 
defendant fast food corporation's demurrer, has put the kibosh on what some 
commentators had feared would have been an undesirable expansion of the limits 
of products liability for food manufacturers. 
Judge Robert Sweet ruled January 22 that the class of plaintiffs representing 
persons who had suffered ill effects from consumption of McDonald's hamburg-
ers, french fries, and its other food products, had failed to state a claim against 
McDonald's Corporation upon which relief could be granted. The plaintiffs' 
claims included, inter alia, that McDonald's food products are inherently danger-
ous and it had failed to warn its customers of the dangers of eating its food. 
Disposing of the plaintiffs' inherently dangerous claim, the court concluded 
that the plaintiffs had failed to prove, for the purposes of overcoming a rule 
12(b)(6) motion, that McDonald's food was "so extraordinarily unhealthy [as to 
be] outside the contemplation of the consuming public or that [the food is] so 
extraordinarily unhealthy as to be dangerous in [its] intended use." Pelman v. 
McDonald's Corp., opinion at 42, 
http://www.nysd.gov/courtweb/pdf/D02NYSC/03-00649 .PDF (last visited Jan. 
26, 2003). Even ifthe plaintiffs, who had o.nly alleged the unhealthful quality of 
McDonald's food, had surmounted the first bar, their complaint still would have 
failed to survive the 12(b)(6) motion because they had not excluded the probabili-
ty that other "social, environmental or genetic" factors may have been substantial 
causes of their health problems. Id. at 57 n.30. 
The court, in reviewing the propriety of its decision, stated: "If a person 
knows or should know that eating copious orders of supersized McDonald's prod-
. ucts is unhealthy and may result in weight gain ... it is not the place of the law 
to protect them fr~m their own excesses." Id. at 43. An exception to the rule 
would lie if the consumer's choice were less than free, i.e. if through duplicity or 
SEE DEATH BURGER, page 7 
A recent editorial San Diego City Beat argued that fixed office 
terms would present a solution. 
Brobeck Dissolves 
by Mike Lees 
Staff Writer 
When a last-ditch effort to save Brobeck, Phleger & Harrison via a 
merger with Philadelphia law firm Morgan, Lewis & Bockius fell through 
recently, the 77-year-old mega-firm that reached national prominence dur-
ing the technology boom of the 1990s, announced that they would dis-
solve. 
Engulfed in a massive amount of debt, estimated by sources familiar to 
the firm's finances to have recently hit $90 million, Brobeck will leave 
approximately 1,100 employees in 14 cities looking for jobs. While find-
ing new jobs is a concern for most former employees, current and former 
partners are also dealing with the uncertainty of whether or not they are on 
the hook for some ·of the firm's debt. 
Brobeck's list of clients included such marquee corporate names as 
Cisco Systems, Sun Microsystems, Nokia, and Nike. Enron also employed 
Brobeck in late 2000 to handle an internal investigation. When the tech-
nology stocks tumbled in the spring of 2000, and their lucrative IPO busi-
ness dried up, Brobeck was forced to begin dealing with a bloated payroll 
and costly corporate leases. 
·Former chairman Tower Snow, who led the firm as it bulked up during 
the dot-com boom and was ousted by the firm's partners last year, was · 
credited with some of the blame. 
"I never thought this is what they would do," said Heather Nolan, a 27-
year-old litigation associate, referring to news of planned dissolution. "If 
we weren't saddled with all the real estate debt, we would have been fine. 
But the problem was half human error and half was the market. And the 
human error was Tower Snow." 
The fallout of Brobeck's dissolution can be felt throughout the legal 
community in other ways, including the sudden availability of some big 
name clients, as well as a flux of attorneys now in search of employment. 
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The .-Dean '_s Corner 
From the Dean's Corner: 
Welcome ba~k to a new semester and a new year. Our semester is 
already well underway and a busy schedule of classes, meetings, pro-
grams, and activities has begun. Gearing up for the new semester, the 
law faculty held its Fifth Annual Research Colloquium on January l 0 
-- an all-day scholarly retreat, presentation of papers, and exchange of 
ideas. Last month, USD was well represented by our law faculty who 
participated as speakers, panelists, or discussants at the Annual 
Meeting of the Association of Am~rican Law Schools in Washington, 
D.C .. 
We are pleased to welcome back Distinguished VISiting Professor 
Carl Auerbach who begins his 19th spring at USD as well as his 55th 
year in academia. Other repeat spring visitors are M. Carr Ferguson 
(senior partner in the New York City law fum of Davis Polk & 
Wardwell) teaching Corporate 
Reorganizations, the Honorable David Laro 
(United States Tax Court) teaching 
Valuation, Walter Raushenbush (Emeritus 
Professor at the University of Wisconsin 
Law School) teaching Real Estate Finance, 
Richard Speidel (Beatrice Kuhn Professor 
of Law at Northwestern University School 
of Law) teaching UCC: Sales and 
lnternational Arbitration, and now-perma-
nent member of our spring faculty Yale 
Kamisar (Clarence Darrow Distinguished 
University Professor of Law at the 
University of Michigan) teaching Criminal 
Procedure I. 
Adjunct Professor and Skills I Instructor 
Heather Murr enhances our spring curricu-
lum With Gender Discrimination, as Cloes Margaret Dalton ·headiii.g up 
a clinic on Special Education and the Law. 
The Jaw school will host distinguished speakers this spring at 
Institute of Law and Philosophy lectures, roundtables, and debates 
and at Law, Economics and Politics Workshops; we will welcome 
United States Supreme Court Justice Clarence Thomas for the 
McClennon Moot Court Honors Compeitition in March; and Victor R. 
Rosenblum, Nathaniel L. Nathanson Emeritus Professor at 
Northwestern University Law School. will be our Nathanson Lecturer 
on April IO. Opportunities to attend these and other less-scholarly 
events (the spring Dean's Social/Kegger) will abound, so watch mail-
boxes and notice boards for information. 
On a final note: As we stand on the cusp of our 50th year here at 
the School of Law, let us remember those characteristics which make 
USO such a special place: sensitivity and attention to each of us as 
individuals and awareness of our strength 
when gathered as a community. The insta-
bility of world events, along with anxieties 
and pressures attendant with daily life, can 
make for rough going indeed. While our 
mission and goals as an academic institu-
tion are significant and self-evident, let us 
all remember to be sensitive to the needs 
and troubles of our friends and colleagues 
and to be vigilant in safeguarding the health 
and well-being of our community. 
Dean Daniel B. Rodriguez 
Extracurricular Activity 
According to Faculty Newsnotes , another on-campus publication; School of Law faculty have been using their extracurricular time 
well over the last few months. 
-- Larry Alexander was a presenter on "Jud icial Review" at the University of North Carolina Workshop in Law and Philosophy, 
National Humanities Center, North Carolina, October 18-20, 2002. Professor Alexander was also an organizer, moderator, and partici-
pant at the Conference on Legal Transitions, hosted by USD's Institute for Law and Philosophy and the Journal of Contemporary Legal 
Issues, October 24-26, 2002. He also participated in the "Roundtable on Responsibility" at the University of Illinois College of Law, 
December 6-7. 2002. 
-- Susan Benson, Director of Career Services, was a panelist on Career Services Issues in the program "Globetrotters: International 
Implications of Today's J.D. and L.L.M. Student," sponsored by the Section on Student Services at the Annual Meeting of the 
Association of American Law Schools on January 4, in Washington D.C. 
-- Laura Berend was an organizer and participant of "Sentencing and Beyond," an all-day seminar examining sentencing issues and 
alternatives on January 25 at USO. The program was sponsored by the School of Law and Community Defenders, Inc. 
-- Roy Brooks spoke on the panel, "Slavery Reparations- Restitution to Right an Ancient Wrong?" sponsored by the Section on 
Remedies at the Annual Meeting of the Association of American Law Schools on January 4 in Washington D.C. Professor Brooks pre-
sented an overview of the movement for reparations, focusing on two approaches, legislation and litigation. Professor Brooks also 
delivered a paper at the Institute for Interdisciplinary Studies at the University of Memphis on November l, 2002, and participated in an 
debate at Colby College in Maine on November 3, 2002. He also published "Recounting Election 2000: The Use of Policy in Judicial 
Reasoning: A Reconceptualization Before and After Bush v. Gore," 13 Stan Law & Policy Review 33 (2002). 
-- Lynne Dallas participated in "Teaching Socio-Economic Perspectives on Globalization," a program hosted by the Section of Socio-
Economics at the Annual Meeting of the Association of American Law Schools, on January 3 in Washington D.C. Professor Dallas also 
served as a panelist on "Teaching Law and Economics," sponsored by the Section on Law and Economics at the Annual Meeting of the 
AALS, on January 5 in Washington D.C. 
-- Steve Hartwell published the article "Classes and Collections: How Clinicians Feel Differently," 9 Clinical Law Review 463 (2002). 
-- Jean Montoya is the Corresponding Secretary of the Executive Committee, Evidence Section, of the AALS. She has also been 
appointed to the Board of Directors for Appellate Defender's Inc. and Federal Defenders, Inc. of San Diego. Professor Montoya also 
serves as an editorial board member of Psychology, Public Policy, and Law, a peer-reviewed journal of the American Psychological 
Association. 
.-- Saikrishna Prakash spoke on the panel "Presidential Power and Congressional Delegation," sponsored by the Section on 
Administrative Law at the Annual Meeting of the AALS on January 5 in Washington D.C. 
-- Daniel Rodriguez was a panelist for "Hu is Clos: Through the Eyes of Others," hosted by the Section for the Law School Dean at the 
Annual Meeting of the AALS on January 4 in Washington D .C. Dean Rodriguez was also a member of "The Future of Economics" 
panel hosted by the Section of Socio-Economics at the Annual Meeting of the AALS on January 3 in Washington D.C. 
-- Emily Sherwin spoke on the panel "Slavery Reparations- Restitution to Right an Ancient Wrong?" sponsored by the Section on 
Remedies at the Annual Meeting of the AALS on January 4 in Washington D.C. Professor Sherwin discussed the place of reparations in 
the doctrinal matrix of developing United States restitution law. 
-- Lester Snyder was an organizer, moderator, and participant at the Conference on Legal Transitions, hosted by the School of Law, 
Institute for Law and Philosophy, and the Journal of Contemporary Legal Issues, October 24-26, 2002, at USO. 
-- Mary Jo Wiggins published: "Race, Class, and Suburbia: The Modem Black Suburb as a Race-Making Situation" in the University 
of Michigan Journal of Law Reform. Professor Wiggins has been asked to contribute two chapters to Collier on Bankruptcy, the leading 
scholarly treatise in the field of bankruptcy. She has al.so presented talks on "Recent Developments in Real Property" to the Real 
Property Law Section of the State Bar of California, and "The Social, Political and Economic Implications of the Mega-Bankruptcies" to 
the Ivy League Club of San Diego. 
-- Fred Zacharias presented "The Role of Lawyers in Enron-related Events" at a symposium at USO titled "Legal Practice after Enron 
and WorldCom" in October, 2002. Professor Zacharias also published "Five Lessons for Practicing Law in the Interests of Justice," 70 
Fordham L. Rev. 1939 (2002). · · 
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Legal Bits 
by Juliana Lee 
Staff Writer 
um and nearby vicinities. The probe targeted workers 
in industries operating in and around Qualcomm 
Stadium who have access to restricted areas. Arab-
American groups believe that a majority of those 
detained were Middle-Eastern or Latino security 
guards and copcession wor}<.ers at the stadium. There 
is no indication that any of the workers had terro~ist 
required for military service and would require a two-
year compulsory service requirement for those not 
selected. 
Update: "Bumfights" producers charged with assault 
& conspiracy 
The four San Diego film-making teens arrested 
last September for inciting and paying homeless peo-
ple to fight were charged with assault and conspiracy 
by the district attorney earlier this January. 
Bumfights: A Cause For Concern presents clips of 
different homeless actors perfonning dangerous 
stunts, causing riots and staged fights, and engaged in 
public brawls. The prosecution will argue that the 
four defendants paid homeless people with alcohol, 
food, and hotel rooms to assault each other. 
Ryan McPherson (19); Zachary Bubeck (25); 
Daniel J. Tanner (21); and Michael Slyman (21) 
pleaded not guilty this month to charges of battery, 
illegal fight promotion, conspiracy and soliciting an 
assault with deadly force. The four face a maximum 
of seven years in prison if convicted. 
The four also face civil charges for assault and 
battery; intentional infliction of emotional distress, 
and civil rights violations from a suit brought by one 
of the video's 'actors'. 
The producers and distributors of the video, who 
live in Las Vegas, have not been charged. 
Super Bowl Sweep 
INS officials arrested over 70 foreign-born .resi-
dents of San Diego with access to the Qualcomm 
Stadium as part of its security measures for Super 
Bowl Sunday. 
Called "Operation Game Day," the security crack-
down is part of a nine-million dollar post-September 
11 anti-terrorist effort that includes increased security 
at the California-Mexico border, a no-fly zone over 
the stadium, military air patrols, and an elaborate sur-
veillance system monitoring every inch of the stadi-
"' . : \ . ~ ... 
ties. 
Most of the workers arrested were security guards 
and transportation workers. Of those arrested, it is 
said that about thirty-four have criminal convictions. 
Those detained on immigration violations could be 
deported. An estimated six face prosecution on feder-
al criminal charges. 
The INS has not released detailed infonnation on 
the number or ethnic identities of those detained, but 
states that such protective sweeps are part of its 
ongoing security investigations. 
A Call for the Return ofthe Military Draft 
Do you believe that a military draft is really nec-
essary, or is an all-volunteer armed forces more effec-
tive? 
Earlier this January, two leading House of 
Representative Democrats called for the return of the 
military draft, arguing that political leaders would be 
less likely to send troops to Iraq if their own children 
were doing the fighting. Representatives Rangel 
(NY) and Conyers (MI), both Korean War veterans, 
said that the United States was compromising its situ-
ation in a fighting force comprised disproportionately 
of people from mostly low-income and/or minority 
families. Their bill would require military or national 
service for both men and women, ages eighteen to 
twenty-six without exemptions for college or gradu-
ate studies. The proposal of a universal draft has 
sparked much debate between politicians, proponents 
and opponents of the bill alike. This bill would give 
the President authority to set the number of people 
. ·' t . ., ~ t ,. I• 
Rangel and Conyers strongly believe that political 
leaders would place more caution and willingness to 
work with the international global community in 
dealing with Iraq if they knew that their own children 
were likely to be required to serve. In one statement, 
Conyers said that it was unfortunate that it had 
become "the duty of someone else's child to go to 
war and die as the privileged evade the tragic conse-
quences of war." Rangel has stated that he would 
support the reinstatement of the draft even if he sup-
ported Bush on Iraq. 
The military draft, in place from 1948 up until 
1973, was replaced by a volunteer army. Despite 
this, almost all men living in the U.S. (both citizens 
and non-citizens) are required to register with 
Selective Service upon reaching age 18 in order to 
receive financial aid. 
The Bush administration quickly dismissed the 
idea of reinstatement as unnecessary and unwise, and_ 
this bill is exp~cted to gain little support from the 
Republican-led Congress. Defense Secretary Donald 
H. Rumsfeld says that reinstatement has little likeli-
hood of being approved. Defense officials, including 
Gen. Richard Myers, chairman of the Joint Chiefs of 
Staff, believe that the military is better trained today, 
more effective than it has ever been, and less expen-
sive as an all-volunteer force. Soldiers that are draft-
ed in are "sucked into the intake" and add no value or 
advantage to the United States armed forces. Official 
volunteer soldiers tend to be more family-oriented, 
career-oriented, and more dedicated than those 
required to perform compulsory service. There are 
other supporters who agree with Rangel and Conyers' 
concerns, but think there are other ways to deal with 
the current problem than a draft. Some have even 
suggested a form of mandatory national service. 
Illinois Death .Penalty Scheme Overhauled by Governor 
by Damien Schiff 
Staff Writer 
Prosecutors throughout the State of Illinois are now devising plans to thwart 
the recent attempt of George Ryan, the state's governor, to commute to life 
imprisonment the capital sentences of some 171 convicted persons. Ryan 's blan-
ket commutation, which he thought justified because of well-publicized lapses in 
the handling of capital trials in the Illinois courts, has been assailed by many in 
the Illinois legal community as a usurpation of the judiciary 's sentencing power. 
The dispute focuses on the provision of the Illinois Constitution that reads: 
"The gcjyernor may grant reprieves, commutations and pardons, after conviction, 
for all offenses on such tenns as he thinks proper .... " Molly McDonough, 
the U.S. Constitution invests the holder of the presidential office with the "Power 
to grant Reprieves and Pardons for Offenses against the United States, except in 
cases of Impeachment." The Supreme Court interpreted that phrase in the case of 
Biddle v. Perovich, 2?4 U.S. 480 (1927), wherein the defendant, who had been 
convicted of murder and sentenced to death but who also had been granted a · 
commutation to life imprisonment by President Taft, contended that the presi-
dent's grant of clemency was without the defendant's consent, was tantamount to 
a second and harsher sentence, and therefore invalid. 
The Court, through Justice Holmes, refused to accept the defendant's con-
struction of the pardon power, first finding that, as commonly understood, life 
imprisonment is not as grave a punishment as death; then going on to explain: "A 
pardon in our days is not a private act of grace from an individual happening to 
possess power. It is a part of the Constitutional scheme. When granted it is the Balance of Power, ABA JOURNAL EREPORT, Jan. 17, 2003, at 
http://www.abanet.org/joumal/ereport/j l 7challenge.html (last 
visited Jan. 26, 2003). 
-------------determination of the ultimate authority that the public welfare 
Illinois prosecutors have several means at their disposal for 
ultimately avoiding the effects of Ryan's commutations. 
First, in ten of the 171 comrriutations issued, the persons 
granted clemency had not yet been sentenced. Accordingly, 
prosecutors contend that a necessary and prior condition to the 
governor's exercise of his pardon power is that the recipient of 
the executive grace have been convicted and sentenced; indeed, 
this would appear to be a logical necessity, since by definition a 
commutation presupposes an existing sentence. 
Second, county prosecutors have considered prosecuting 
other crimes some of those persons given commuted sentences 
"Ryan~ blanket com-
mutation. .. has been 
assailed by many in the 
Illinois legal community 
as a usurpation of the 
judiciary :S- sentencing 
power." 
will be better served by inflicting less than what the judgment 
fixed." Id. at 486. The Court concluded that the consent of the 
defendant was not necessary to the validity of his commutation, 
for the reduction in sentence imposed by a commutation is not to 
be construed as a grace personal to the convicted, but as a bene-
fit accruing to the public generally. Presumably, this analysis 
applies irrespective of the President's actual motive in granting 
the commutation. 
If the Hlinois courts were to apply the Supreme Court's rea-
soning in Biddle, the commutations of the twenty or so persons 
who had not previously sought clemency would stand. The 
broader- and more controversial--question of whether 
Governor Ryan's act usurped power from the Illinois judiciary is might have been charged with. If a second conviction can be 
obtained, the death penalty for those other crimes will then be 
sought (it is not known presently how many of the 171 persons 
one falling outside the scope of federal power, for article IV, § 4 
-------------of the U.S. Constitution requires only that the federal govern-
whose sentences were commuted are suspects in other capital crimes). 
Third, 20 of the 171 persons receiving commutations had not requested 
clemency prior to their being given it; and so the argument runs that no grant of 
clemency can be effective under the Illinois Constitution unless first asked for by 
the convicted and seatenced person. 
Lastly, some prosecutors have argued that Ryan's mass commutations consti-
tute an abuse of power. Id. 
It is not improbable that the Illinois courts will look to the federal system for 
guidance in their interpretation of the Illinois Constitution's grant of the clemency 
power to the holder of the gubernatorial office. Article II, section 2, clause I of 
ment guarantee the several states-a republican form of government. This form 
need not be accomplished through a theory of separation of powers modeled 
strictly upon the federal system. But the whole matter may well tum on whether 
the governor's clemency power is plenary, as the plain meaning of the state con-
stitutional provision implies, or is implicitly restricted by some sort of arbitrari-
ness or abuse of discretion standard. 
The question is more than academic, for the lives of several scores of persons 
hang upon its resolution. · 
.' 
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EDITORIAL 
Sin Suits: Super Size Pain 
For Fast Food Retailers 
by Nicole Saunders 
Staff Writer 
uneven playing field, it's tough for public interest to compete. I'm sure that it's 
no surprise that the food industry spends billions a year pushing its unhealthy 
products-McDonald's alone spent $627 million in 1999 on advertising; 
Two weeks ago, McDonald's won a major victory for the fast food industry Burger King spent more than $400 million; the "milk-mustache"/got milk? 
when Judge Robert Sweet, of the U.S. District Court of the Southern District of campaign totals $180 million a year (Yet, in that same year, the national "5 A 
New York, dismissed a widely watched lawsuit blaming their Big Macs, fries, Day" Campaign for Better Health bad less than $3 million to ·promote fruits 
and Chicken nuggets for obesity in children. "The opinion is guided by the and vegetables). Who knows how much they have wrapped up in lucrative 
principle that legal consequences should not attach to the consumption of fast contracts with educational establishments to peddle their food to our nation's 
food fare unless consumers are unaware of the dangers of eating such food," he children? 
wrote. Although he threw out the suit in its entirety, be left the door open for There is no denying the sadness of the epidemic of obesity in our country. 
the plaintiffs to re-file the lawsuit if they can show there are dangers to eating Or, the zeal~usness with which these corporations want to earn your business. 
McDonald's food that are not commonly known (i.e., what is But, where do you draw the line between personal responsibil-
really in those chicken nuggets) or that the products have ity and society's responsibility to protect individuals? This 
allegedly become more harmful because of processing. lawsuit is not just an attack on fast food, it is an attack on the 
This case was the first of its kind to reach this stage in the "This lawsuit is not ju,st very notion of personal responsibility, without which a free 
federal court and many fear that it could result in thousands of . society cannot function. In this day and age, is anyone really 
copycat cases. There are already at least four cases pending an attack on fast food, zt ignorant of the dangers of a diet high in calories and devoid of 
against McDonald's and other fast food chains. Two other is an attack on the-very nutritional content? And, should anyone be rewarded for that 
cases have been dropped and another is donnant. notion of personal kind of ignorance? 
Proponents of the new rash of lawsuits argue that the law . . . . Sure, the goal of such litigation is to change the eating 
tends to follow society in identifying the important issues of responszbzlzty, wzthout habits of the American public .. . which sounds very noble. 
the day- pointing out it took 25 years before asbestos and which a free society However, if a class-action lawsuit against Big Food were to be 
lead paint liability cases gained their first victories and that . ,, successful, Americans might not like the consequences. 
the first 55 suits against tobacco-product manufacturers were cannot function. While a quarter of the American population smokes, almost all 
dismissed. They also point to a 200 l report released by the of us are guilty of eating things that are not good for us (per-
Surgeon General which found that 6 l % of Americans are now haps that's why 83 percent of respondents in a WNBC poll in 
signifigently overweight, with obesity generating approxi- New York said that restaurants should not responsible for the 
mately 1.17 billion in annual medical bills and linked to more than 300,000 health of their customers). Ifwe want to remain a nation where people are free 
deaths a year. According to John F. Banzhaf III, who in the 60's pioneered.the to choose what they eat, where they live, whom they associate with and how 
notion of suing tobacco comoanies for the deterious health conseauences of thev conduct their lives. then. we have to acceot that those freedoms include the 
smoking, the old mantra still applies- "ifyou can't regulate, litigate." 
It's not hard to see that American society may have created situations where 
people lacking self control may not be able to manage their cravings. Just take 
a quick drive down any metropolitan street and try not to be inundated with the 
sights and smells of corporate mass-produced meal options. With portions 
going up and prices going down, our busy nation is sure to respond favorably. 
Studies have shown that on any given day in the United States, almost one in 
four Americans eats at a fast food establishment. Americans, as it stands now, 
spend more on fast food than they do on higher education, or computers or 
cars. 
right to make even bad decisions. And, with freedom comes responsibility and 
consequence. If we do not start to take responsibility for ourselves, then the 
fast food industry, the liquor industry, anything that's an indulgence, is going to 
be subject to liability. 
And sure, the beef, chicken, pork, dairy, sugar and fast-food industries-
through their tremendous political and economic clout- manipulate to some 
extent what Americans think, know and believe about food. With such an 
At some point in the near future, Americans are going to have to decide 
whether we want to be treated like adults in our own country. To win these 
suits, the lawyers have to convince a judge that the American people are too 
stupid to feed themselves or their children. But, if we're too irresponsible to 
decide what we put in our bodies day after day, are we really responsible 
enough to do all the other "adult" things we take for granted - like drive a car, 
for example, or vote? 
FCC is Taking a Step in the Wrong Direction 
by Tom Ladegaard 
Editor-in-Chief 
The Telecommunications Act of 1996 dictates 
how much the four Bell regional telephone compa-
nies can charge rivals for use of their networks and 
equipment. The purpose is to encourage competi-
tion, which brings rates down. The Federal 
Communications Commission (FCC) is charged 
with, among other things, implementing the Act, 
promoting competition, and protecting consumers. 
Enter Michael Powell, Republican, who in 
2001 was appointed Chairman of the FCC by 
President Bush. Powell, son of Secretary of State 
Colin Powell, seeks to end the restriction on how 
much the Bells can charge rivals, and he also 
intends to repeal or relax the ownership rules that 
have kept the biggest media «onglomerates from 
getting even bigger. 
Powell believes that his changes will encourag" 
new investment and promote competition through 
heavier reliance on market forces. In other words, 
the market is better suited for regulation than the 
FCC. According to an article in the New York 
Times, Powell dislikes the term "deregulation," and 
instead refers to his agenda as a "paradigm of com-· 
petition, but in a very regulatory way." He is a 
firm believer that regulation does not foster com-
petition, and the Telecommunications Act bas 
failed to live up to its promise. He also claims that 
the First Amendment bolsters his position, that 
there should be a powerful constraint against gov-
ernment limits on media. 
Well, Mr. Powell, allow me to retort. 
When media conglomerates consume their 
rivals and grow larger, the result is not cheaper 
rates and better customer service. The result is a 
monopoly. Unlike WaIMart, for example, when a 
media corporation eats up its competition, the 
result is more severe than a mere increase in 
prices. The result is a reduction in the diversity of 
voices in the media. I fmd it ironic that Powell is 
the former Chief of Staff of the Antitrust Division 
of the Department of Justice. 
Powell also seeks to stimulate the economy by 
encouraging the media conglomerates to build 
more networks, thus helping other companies such 
as Lucent, Coming, Cisco, and Intel. So this 
deregulation is in essence a subsidy for ailing tech-
nology companies, at the expense of the consumer. 
I must confess my confusion. According to the 
FCC's website, its mission is to promote competi-
tion and protect consumers. Although Powell is 
misguided, he believes he is promoting competi-
tion and protecting consumers, but since when has 
helping companies that are not even regulated by 
the FCC become the mission of the FCC? 
Stimulating the economy as a whole, while a noble 
endeavor, is not the purpose of the FCC. This is a 
very slippery slope. Consider Powell's argument. 
He advocates that by allowing the mega-media 
conglomerates to overcharge and eliminate their 
smaller competition and become monopolies, they 
will become bigger, thus requiring physical expan-
sion of their networks and facilities, and that cre-
ates jobs for other companies, which helps the 
economy. The FCC is not the Interstate Commerce 
Commission! 
Allowing smaller companies to compete with 
. CONTINUED ON NEXT PAGE 
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Monthly Legal Drama Review: 
Changing Lanes 
by Tom Ladegaard 
Editor-in-Chief 
Doing the right thing is its own reward. That was the lesson learned by a 
lawyer and an insurance saJesman, played by Ben Affieck and Samuel L. 
Jackson, but they learned it the hard way. In this film an adulterer and an alco-
holic cross each other, and every bad deed they inflict pays out in dividends. 
This film explores the intersection between legal ethics and morals in general. 
Affieck's character, Gavin, convinced his dying millionaire client to sign a 
power of attorney form, which gave his firm control over the decedent's estate. 
Aithough he knew the client did not know what he was signing, Gavin suc-
cumbed to the pressure applied by the partners in procuring the signature. 
Jackson's character, Doyle, is a recovering alcoholic who is trying to salvage a' 
relationship with his sons. 
Both men found themselves late for 
court one day. Gavin was to attend a 
hearing to introduce the power of attor-
ney file, and Doyle was to attend a cus-
tody hearing. Both were distracted while 
driving in rush hour traffic, and they got 
into a fender bender. Doyle's car was 
out of commission and Gavin refused his 
request for a ride. If he only knew that 
they were going to the same place. As 
he departed the scene of the accident, 
Gavin uttered the prophetic phrase, "bet-
ter luck next time." Cue the rainstorm. 
Unbeknownst to Gavin, he had left 
the power of attorney file with Doyle, 
who was unable to get to his hearing on 
time, and he lost custody. Doyle now 
wants vengeance and Gavin wants the 
file. 
The two men then engage in a battle 
motivated by damaged pride and bruised 
egos. Gavin erases Doyle's credit and 
Doyle removes the lugnuts from Gavin's 
wheels. As the harm they inflict on each other escalates, each is aware of the 
fact that the entire conflict could end instantly if one would simply be the better 
person and do the right thing. 
Gavin's decisions are a crash course in professional responsibility. First he 
knowingly got a power of appointment from an incompetent person, then he 
lied to the judge about how he lost the file, then he lied to his superiors at the 
firm about what happened. When they find ou_t, the senior partners demand that 
he take the signature page from the decedent's living will, and .attach it to a new 
copy of the power of appointment. One might call this fraud. As he is faced 
with the possibility of civil and criminal prosecution, it occurs to Gavin for the 
first time that he should consider his decisions more carefully. 
I wonder if a judge would have even accepted such a document. Industry 
practice is that some of the substance of any court document is placed on the 
signature page, so as to establish its validity. Moreover, one might think that 
something as important as a power of appointment would be scrutinized careful-
ly. 
Some of the more entertaining scenes involved Gavin's interviews with two 
CONTINUED 
the conglomerates also creates jobs, which stimulates the economy, except the 
consumer does not get shafted. 
Perhaps there is the remote possibility ·that the above-referenced companies 
are donors of the Republican party. The possibility is less remote that the tele-
phone companies who will be the direct beneficiaries of the changes support the 
Republican party. Powell, whom the New York Times claims has strong allies in 
the Republican-led Congress, is using his position to further his political agenda. 
Have you every attempted to contact Pacific Bell customer service? Of 
course you have, because that is our only option for telephone service on the 
West Coast. If your experiences are anything like mine, you have been over-
charged on your bill and tried to rectify the situation by calling customer service. 
You are then put on hold for ridiculous amounts of time while being told by a 
computer that your call is important to them, only to be treated poorly by an 
employee who is in turn being treated poorly by the employer, then transferred to 
the wrong department or hung up on. Then you get to begin the process all over 
again. 
Monopolies have no incentive to provide reasonable rates or qual_ity customer 
service. When you go to the DMV, for example, you uncomfortably stand in line 
for over an hour, and on a good day, when you get assistance the employee might 
be in a good mood, and curtly inform you that you were in the wr.ong line. 
Imagine if the DMV were privately operated and there was competition. You 
would be treated well, service would be more efficient, and you would pay less. 
A monopoly is not unlike a government agency in that it has no incentive to treat 
eager and idealistic law students. Soon after a judge impliedly called him a 
criminal in open court, he asked a nervous female applicant why she wanted to 
be a lawyer, Rather than answer the question, she rambled on about her 
degrees, family connections, and political convictions. She was trying not to 
hyperventilate with anticipation, while Gavin was imagining how attractive he 
would appear to his cellmate. 
Another student waited all day to be interviewed. He was also asked why he 
wanted to be a lawyer, and he responded by discussing his passion for the law, 
and that a society without laws is not unlike how Hobbes described it: painful 
and short. Reflecting on his day, Gavin responded with laughter. The student, 
to his credit, stood his ground and refused to recant his statements. Gavin then 
hired him because he wanted to see how little time it would take for him to 
change his mind. 
"Why do you want to be a lawyer?" Could an interview begin with a more 
It mundane question? A spark of creativity or originality would make an interview go so 
much better for both sides. Someone who 
asks such a question is only going to be told 
what he wants to hear. When I am asked a 
pre-fabricated question, I respond with a pre-
fabricated answer; I have a scripted response 
memorized for such an occasion. 
Although they might have been caricatures 
of law students, you cannot help but ask 
whether you might come off during an inter-
view like they do. 
Another interesting character was William 
Hurt, who played Doyle's paternalistic 
Alcoholics Anonymous sponsor. He tries to 
help Doyle through the crisis, but when he 
reaches the end of his rope and loses it, he 
utters the most memorable line from the film: 
"Everything is held together by a covenant, an 
agreement, not to go batsh**!" At this 
moment, Doyle learned that his vice was not 
alcohol, but chaos. 
Not only does the law deter people from 
committing cruel acts against each other, a social contract does as well. 
Lawyers have a dual responsibility, and behaving ethically as a lawyer does not 
· excuse behaving poorly as a human being. The converse is also true, for being 
a good human being does not excuse being an unethical lawyer. The senior 
partner in this film _was content with the belief that at the end of the day, he did 
more good than bad. This is coming from a man who embezzled client funds. 
Throughout the film Gavin struggled with his conscience because he wanted 
to do the right thing, and in the end he managed to correct his wrongs ... all in 
one day. Sometimes it just seems easier to cut comers and view your acts as 
"minor infractions," but in the end it will only create problems for you. 
I know that I have yet not to recommend a film, and this is no exception. 
This was frustratingly entertaining, for I helplessly shook my head with every 
bad decision they made, then I enjoyed watching them suffer. Maybe it is a 
Jerry Springer-like catharsis, where you take pleasure in seeing how messed up 
others can be. -
its customers well or provide reasonable rates because the consumer has no alter-
native. 
Powell believes that we are to have faith in the marketplace? Fortunately, 
Powell does not have unanimous support among his fellow commission mem-
bers. Kevin Martin, also a Republican, believes there should be a slower transi-
tion period to ensure stable markets, the role of state regulators should be 
enhanced, and his changes would be less dramatic. Commissioner Michael 
Copps, Democrat, fears the consequences of media companies becoming larger 
than they already are. Copps is holding multiple public hearings on the matter, 
whereas Powell is holding only one. The inescapable inference is that Powell's 
mind is already made up, and he cares not for public input. 
Powell's argument, that the market is better suited to regulate telephone com-
panies than the FCC, is not groun_ded in logic. His proposed changes support 
special interests, rather than the consumer. Moreover, the changes are outside 
the scope of the FCC"s mission, for he is seeking to assist ailing technology 
companies that are not even regulated by the FCC. I am tempted to write to 
Powell and voice my discontent, but I know that any such attempt will fall on 
deaf ears. 
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He Said, She Said- Title IX Goes To The Mat. 
by Nicole Saunders 
Staff Writer 
Heading into its 30th year on the books, Title IX, 
the federal mandate barring sex-based discrimination 
in government-funded education programs, has been a 
boost for female athletes and scholars at all levels. A 
titanic legal battle over Title IX has been brewing, 
however, since the Bush administration's formation of 
the Commission on Opportunity in Athletics last year. 
said the law should be left alone. under represented. 
The 15 member Commission was assembled to 
debate and vote on recommendations to the law, 
prompted in part by a recent lawsuit by the National 
Wrestling Coaches Association, seeking .to get the 
law's proportionality test struck down. The target of 
the lawsuit is a 1996 policy interpretation the U.S. 
Department of Education wrote to clarify the original 
law. The lawsuit claims that the statute, as amended, 
violates the rights of male athletes by relying on a 
participation formula rather than on students' actual 
interest. Coupled with President Bush's recent nomi-
nation of a staunch conservative, and critic of Title 
IX, to oversee the law's enforcement, Title IX faces its 
biggest threat since the Reagan years. 
Last Thursday, the commission weighed in on the 
debate with a sharply divided vote (7-7, with one 
member absent) for modest changes to the landmark 
gender-equality law. The Commission considered 
approximately two dozen recommendations for Title 
IX during two days of sometimes contentious meet-
ings. The Commission passed several recommenda-
tions for change in the controversial proportionality 
segment of the law's participation requirements, but it 
voted against a proposal to end the use of proportion-
ality. The commission must submit its final report to 
Education Secretary Rod Paige on Friday, who can 
choose to implement the recommendations, imple-
ment some form of them, or ignore them all together. 
When Title IX passed in 1972, very few opportu-
nities existed for girls and women to participate in 
high school and college athletics. To get the ball 
rolling toward equity, Title IX was signed into law, 
affecting all schools that receive any type of federal 
funding. The substance of Title IX is that "no person 
in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits 
of, or be subjected to discrimination under any educa-
tion program or activity receiving Federal financial 
assistance." Within this framework, it covers recruit-
ment, admissions, financial aid/scholarships, facilities 
and housing, course offerings and access, educational 
-programs and activities, counseling, health insillance 
benefits and services, marital and parental status, ath-
letics, and employment assistance. 
The commission is focusing on the first option, 
saying that so much attention is paid to the propor-
tionality test that the other two options for compliance 
are sometimes perceived as less relevant standards. 
Instead of altering the substance of the proportionality 
option, the Commission voted to recommend changes 
in the ways students and athletes are counted when 
measuring compliance with it. Some of th~ recom-
mendations approved by the commission include: (i) 
Instead of counting the actual number of male and 
female athletes to determine whether a school is com-
plying with the proportionality standard, the schools 
count a fixed number of roster spots for each sport, 
(ii) unrecruited walk-ons should not count toward 
Title IX proportionality totals, (iii) "nontraditional stu-
dents"- such as older, part-time or married students-
should not count toward the totals (this could have a 
significant impact at commuter schools and communi-· 
ty colleges), (iv) interests surveys should be used as a 
way of demonstrating compliance with Title IX (pro-
ponents said the surveys could gauge how much inter-
est there is among female students for playing sports), 
and (v) all three prongs of the law's three-prong test 
should be treated equally. The commission members were well aware of the 
level of scrutiny that was upon them during this con-
tentious debate. At a series of public hearings across 
the country last year, they heard from male and 
female athletes, parents and college and high school 
administrators on both sides of the Title IX debate. 
They have heard from women's groups, including the 
National Coalition for Women and Girls in Education, 
urging the commission to preserve Title IX. They 
have been bombarded with statistics about athletic 
participation from interested parties on both sides of 
the controversy. They are also well aware of a recent 
USA Today/CNN/Gallup poll, in which an over-
whelming 70 percent of adults fam iliar with Title IX 
To comply with Title IX an athletic department is 
required to meet at least one of these requirements: (i) 
Provide athletic opportunities to females and males 
substantially proportionate to their respective enroll-
ments; or (ii) Consistently expand programs for the 
under-represented gender; or (iii) Show it "fully and 
effectively" meets the interests of the gender that is 
So, exactly who won here? No one side seems to 
be crying victory after Thursday's decision. Mike 
Moyers, executive director of the National Wrestling 
Coaches Association, was unhappy with the proposed 
recommendations. He had hoped that proportionality 
would be eliminated completely. "To that extent we 
are disappointed," he says. But we also feel that g iv-
ing colleges more flexibility is a step in the right 
direction." Moyers' group is among those that filed a 
lawsuit asking that proportionality be eliminated. 
These groups contend proportionality is a major rea-
son colleges cut men's minor sports and cap rosters on 
many men's teams. 
SEE TITLE IX, page 8 
Supreme Court Rules in Eldred v. Ashcroft: Congress Didn:t 
Play "Mickey Mouse" with the Constitution · 
by Michael Strickland 
Contributing Writer 
"To promote the Progress of Science and the usefal Arts, by 
securing for limited Times to Authors and Inventors the exclu-
sive Right to their respective Writings and Discoveries." 
U.S. CONST. art. I, § 8, cl. 8 
Last month, the United States Supreme Court handed down 
its decision in the highly-publicized case of Eldred v. Ashcroft, 
upholding the constitutionality of the Sonny Bono Copyright 
Term Extension Act of 1998 in a 7-2 ruling. Under the Act, 
copyright terms were extended an additional 20 years, to a 
maximum of creator's life plus 70 years (or 95 years for works 
owned by corporations). At issue was whether this extension 
violated the "for limited Times" language of the Copyright 
Clause of the U.S. Constitution. 
The plaintiffs' lead counsel in Eldred, Stanford law profes-
sor Lawrence Lessig, asserted before the Supreme Court that 
these repeated extensions have made copyright virtually per-
petua~. "Just as a limited edition print is not limited if each 
time a customer comes in a new print is printed," he argued, 
"so, too, a limited term is not limited if each time copyright 
holders come to Congress they can extend the term." 
In the majority opinion, Justice Ginsburg rejected the plain-
tiffs' arguments, saying they essentially amounted to a claim 
that "Congress pursued very bad policy." Furthermore, she 
argued that the Constitution gave considerable discretion to 
Congress- and very little to the Court- in the area of intellec-
tual property. "The wisdom of Congress' action," she added, 
"is not within our province to second guess." 
Opponents of the Act also contended that the 1998 exten-
sion violated the spirit of the Promotion Clause by protecting 
the interests of movie studios and other media conglomerates, 
rather than promoting "the Progress of Science and the useful 
Arts." The Act earned the epithet "Mickey Mouse Protection 
Act," since it perhaps most notably saved the earliest Mickey 
Mouse cartoons (including the seminal 1928 cartoon 
"Steamboat Willie") from entering the public domain. 
In the Loyola Law Review's recent Eldred v. Ashcroft sym-
posium, visiting USD professor Lawrence Solum (who also 
edited the symposium) commented that "Congress has been 
concerned most by the profits of those who created works in 
the past." Justice Kennedy seemed to echo Solum's words dur-
ing oral arguments last October, when he said " .. .if we have to 
ask what 's the most plausible explanation for [the copyright 
extension], to reward existing vested interest or to stimulate 
new works, it seems to me that it's probably the former." 
Though Kennedy ultimately signed on to the majority 's 
opinion, Justices Breyer and Stevens took up the reins of his 
sentiments. In his 29-page dissenting opinion, Breyer contend-
ed that the practical effect of the copyright extension "is not to 
promote, but to inhibit, the progress of 'science'. ... " 
Stevens focused his aim more squarely on hi~ fellow jus-
tices, concluding that the Court had abrogated its duty of judi-
cial review "by failing to protect the public interest in free 
access to the products of inventive and artistic genius..,.-indeed, 
by virtually ignoring the central purpose of the 
Copyright/Patent Clause .... " 
Though they suffered a defeat irt Eldred, Lessig and other 
so-called "copyfight" activists vow to continue the battle on 
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crafty advertising a food maker had created a false impression 
about the healthfulness of its products. Id. 
The plaintiffs were granted leave to amend their complaint 
to add additional arguments that might survive a demurrer. 
Among those potentially winning arguments is the allegation 
that, because many consumers are unaware of the degree to 
which McDonald's food products are processed with chemi-
cals, McDonald's therefore owes to its customers a duty to 
disclose the dangers associated with consumption of heavily 
processed food. The court noted tha~ this line of attack would 
avoid defendant's criticism that an award for the plaintiffs 
would put every restaurant in the nation in fear of lawsuits; 
that fear would not be realized because the plaintiffs would 
argue harm based upon consumption of heavily processed 
foods, and most small family-owned restaurants' products are 
not nearly as processed as McDonald's are. Id. at 49. 
To.avoid any appearance of impropriety, Judge Sweet 
reminded his readers early in his opinion that he was the first 
federal judge publicly to oppose the criminalization of drugs, 
a position that conceivably could have influenced his adjudi-
cation of the case, should one analogize the federal govern-
ment's war on drugs to the plaintiffs ' proposed "war on Big 
Macs." Id. at 5, n.2. The judge has argued in print that 
decriminalization of drugs is mandated by a citizen's "right to 
self-determination," protected by the Ninth Amendment and 
encompassing the right to use and abuse any substance. But 
his opinion does not go that far, instead arguing that "legal 
consequences should not attach to the consumption of ham-
burgers and other fast food fare unless consumers are 
unaware of the dangers of eating such food." Id. at 6. The 
opinion, then, offers something for everyone, including civil 
libertarians, tort reformers, the fast food industry, and even 
the plaintiffs themselves {given their chance to amend the 
complaint). 
It remains to be seen whether fast food will become the 
tobacco litigation of the next decade. 
>BROBECK 
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Joe Macrae, of Palo Alto, California's Mlegal Consulting 
Inc., believes a number of significant-sized groups of Brobeck 
lawyers (at the firm's headquarters in the Bay Area) will end up 
at a mix of top local firms and out-of-towners seeking to build a 
prese~ce in the Bay Area. There has also been speculation that 
some Brobeck lawyers will open up their own shop together. 
A race has also begun among competing firms to gobble up 
Brobeck lawyers. "We would welcome the opportunity to speak 
to (former Brobeck lawyers)," said Gilmore Diekmann Jr., a 
partner at Seyfarth Shaw's San Francisco office. "We're trying 
to generate those contacts as we speak. Hopefully, we can get to 
them before the headhunters." 
Apparently, recruiters are wasting little time trying to pick up 
former Brobeck employees as clients, according to Macrae. 
Some were seen wandering around Brobeck's headquarters try-
ing to make contacts, and some were even meeting with partners 
to help them figure out where to go. 
Some ofBrobeck's most notable attorneys include San Diego 
intellectual property litigator Douglas Olson, and corporate part-
ners John de Groot and Steven Rowles, who have already been 
picked up by Morrison & Foerster. 
. ' 
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S.E.C. Budget Increased 
by Mike Lees 
Staff Writer 
In hopes of curbing the corporate corruption and scandals of the past year and 
in response to criticism by investor groups and Democrats that lack of funding of 
the Securites Exchange Commission was a cause of the agency's failure to 
respond to the corporate corruption and scandals in the past year, President Bush 
has made good on a pledge to dramatically increase the budget of the S.E.C. · 
This translates into new jobs for attorneys. 
The new White House proposal seeks a significant budget increase to $842 
million, a 92 percent increase over what Congress appropriated last year. The 
budget also calls for substantial increases to other government agencies including 
the new Department of Homeland Security and the Pentagon. 
Currently, the S.E.C is bogged down with inadequate resources and manpow-
er, outdated computer technolgy, until recently, pay scales that lagged behind 
other financial regulatory agencies, and turnover has been high. The S.E.C's 
enforcement and compliance divisions are understaffed and cannot begin investi-
gations that officals say are necessary. The Corporation Finance Division has 
also not been able to keep up with the influx of corporate filings, and the Market 
Regulation Division has had little success in winning approval for rules regulat-
ing how stock markets set prices. 
However, Bush's new S.E.C. budget proposal, to begin October l , 2003, will 
allow the agency to add at least 710 new jobs to a current staff fo 3, l 00 and 
spend $100 million to upgrade its computer systems. According to an S.E.C. 
official most of the new hires will be in enforcement, corporation finance and 
oversight of securities brokers and dealers, investment advisers and investment 
companies. 
Democrats have noted, however, that if Congress did not provide a substantial 
budget increase for the current fiscal year it will take months before the agency 
will be able to make new hires. There is also concern that the adminstration's 
budget will be drastically reduced by rising deficits and competing costs, most · 
notably the imminent war with Iraq. In the White House's newest budget, no 
new budget estimates are provided for any war. There has also been speculation 
of increasing the budget of the Space Program after the recent Columbia tragedy, 
wh ich is also not accounted for in the new budget. 
The current year's budget, as well as the rest of the federal government's bud-
get, has yet to be settled by Congress. The White House proposed an S.E.C. bud-
get of $568 million, which is $208 million less than what is called for in the cor-
porate oversight law signed by President Bush last July. The Senate has passed a 
measure giving the agency $656 million for the current year, while Congress has 
adopted legislation seeking $540 million. 
Looking for a way to build your 
resume? Would you like to 
refine your writing skills? 
Motions is hiring staff for the 
Spring 2003 semester. Please 
email motions@sandiego.edu or 
call (610) 260-4600 x. 4343. 
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Titl.e IX advocates argue that men's teams are often cut because 
of overspending on high profile sports such as football and basket-
ball teams, the so-called "arms race, " something that was never 
intended by the law. But, they are not happy either with what they 
are describing as the broadly worded and sometimes conflicting 
proposals of the Commission. Jocelyn Samuels, a vice president bf 
the National Women's Law Center, says, "these recommendations 
give the Bush administration carte blanche to change anything that 
it is so inclined to change." Olympic swimming gold medallist 
Nancy Hogshead-Makar, now a law professor, spoke specifically to 
the proposed interest surveys, calling them dangerously stereotypi-
cal, insulting to women and flatly illegal. Others like her contend 
that, historically, interest has followed opportunity, and that the 
numbers regarding female participation in athletics support this the-
ory. And, according to Northern Illinois University athletic 
Director Cary Groth, the theory that walk-ons and other non-tradi-
tional athletes shouldn't be counted is wrong. "Walk-ons do cost 
money," she says, "We get back to what is the center of this discus-
sions, and that is money." 
For now, it remains to be seen exactly what the changes might 
be in defining compliance with the law. Although the substance of 
Title IX cannot be changed without legislative approval, the 
Department of Education determines how compliance is measured 
and Title IX advocates fear even a subtle weakening in that could 
have a big effect. For Donna Lopiano, executive director of the 
Women's Sports Foundation, "this is about sharing the sandbox. If 
resources are limited and budgets stretched, that is no justification 
to discard civil rights laws." 
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A Message from the National 
Lawyer's Guild 
On February 20, 2003 -at 6:30 pm the USD student chapter of the National 
Lawyers Guild will be hosting a forum at the Kroc Institute for Peace and Justice 
entitled: "Human Rights since September I I th: (UN) Balancing Liberty and 
Security." The forum will explore the effect on human rights related to the "War 
on Terror," especially the forced registration and detention of immigrants. 
Speakers will include Randall Hamud. 
Mr. Hamud graduated from UCLA Law School in 1970, spent a total of seven 
years as a deputy city attorney in Compton and Los Angeles, then spent seven 
more at the Atlantic Richfield Oil Company as in-house counsel. In 1985, he 
moved to San Diego and set up shop as a sole practitioner. He handles wrongful 
termination, race and sex discrimination, personal injury, and the like. He is 
active in the Arab-American community. He served two years as chair of the 
city's American Arab Anti-Discrimination Committee. Currently, he chairs the 
police department's advisory board, which deals with such issues as hate crimes 
and racial profiling. Of late, he has been representing accused terrorists and 
"material witnesses." He recently published an article in the Daily Journal enti-
tled "Diary of a Terroris.t Lawyer." 
Also speaking is Professor Marjorie Cohn. Professor Cohn has taught at 
Jefferson since 1991. A social critic, a news consultant for CBS News and a legal 
analyst for Court TV, MSNBC and Fox News, she co-authored Cameras in the 
Courtroom: Television and the Pursuit of Justice (McFarland 1998). Professor 
Cohn has also published articles and does media commentary about criminal jus-
tice, human rights, U.S. foreign policy, and media issues. In addition to her 
monthly columns in the Los Angeles Daily Journal, the San Francisco Daily 
Journal, and Jurist: The Legal Education Network, Professor Cohn has· published 
in such newspapers as The National Law Journal, The New York Times, the 
Christian Science Monitor, the Chicago Tribune, and the Los Angeles Times. She 
is executive vice-president of the National Lawyers Guild, is editor of Guild 
Practitioner, co-chair of the Guild's international committee, serves on.the 
Advisory Board for the Haywood Bums Memoria) Fellowships for Social and 
Economic Justice and serves on the Roster of Experts at the Institute for Public 
Accuracy. 
The Blue Triangle Network and other groups have designated February 20th as 
the National Day of Solidarity with Muslim, Arab and South Asian Immigrants. 
The National Lawyers Guild wishes to show its support of the Blue Triangle 
Network and the National Day of Solidarity. We hope that the forum will be edu-
cational for all and desire a lively discussion and a means for people to express 
their views and feelings. 
Mission Statement of the Blue Triangle Network 
Since September I I, 2001 , in the name of the war against terrorism, vicious 
attacks have been launched against the basic human rights of Muslims, Arabs and 
South Asians in the United States from the highest levels of government. 
Insisting that national security is at risk, the government has launched a wide 
scale assault on constitutional rights and civil liberties. In order to defend these 
violated human and con,stitutional rights, this network dedicates itself to mobiliz-
ing the broadest number of people to challenge and oppose this repression. We do 
not accept the racial profiling, erosion of civil liberties, roundups, indefinite 
detentions, secret charges, secret evidence, secret military tribunals and demoniz-
ing of Muslims, Arabs, South Asians and others based upon where they were 
born, the language that they speak, the color of their skin or the religion that they 
practice. This time they are coming for the Muslim, Arab, and South Asian immi-
grants who are the first targets in this wave of repression. This network has been 
organized by a broad cross section of organizations, communities and individuals, 
both people who have stepped forward to stand with those targeted by this repres-
sion and people from the targeted communities themselves. We have diversity of 
political perspectives, religious beliefs, and ethnic backgrounds, but we are united 
in out determination. We are standing up and taking action. 
San Diego's abused and neglected children need you. There are over 7,500 
children in foster care waiting for help. Volunteer! Become a child advocate 
today. Serve as a Court Appointed Special Advocate (CASA). You'll be glad 
you did. AJ.l training provided. Volunteers lend support to the children, 
research a case, gather information, and make recommendations to the court. 
Educational Surrogates are also needed. An information session will be held 
February 25. Call Voices for Children at (858) 569-2019' or visit 
www.voices4children.com for more information. 
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